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JUDGMENT 

1.   This Miscellaneous Arbitration Case has been registered on the basis of an 

application filed, by M/s G.D. Engineering Construction P.O. - Halleshwar, Tezpur, District- 

Sonitpur, Assam, through its Proprietor Sri Ghanashyam Das Dhiman, u/s 34 of the Arbitration 

and Conciliation Act, 1996, for setting aside the Arbitral Award dated 27/08/2013 passed by 

the sole Arbitrator Sri S.K. Mishra, SE, CWE (AF) Borjhar, Guwahati. 

 

IN THE COURT OF DISTRICT  JUDGE, SONITPUR AT TEZPUR 
 
Misc. Arbitration Case No.         :-     150 of 2013 

 

In the Matter of  
 

:- An application u/s 34 of the Arbitration 
and Conciliation Act, 1996 for setting 
aside the Arbitral Award dated 
27/08/2013 passed by the sole Arbitrator 
Sri S.K. Mishra, SE,CWE(AF) Borjhar, 
Guwahati. 
 

Present      :- Mridul Kumar Kalita, AJS 
District Judge, Sonitpur 
Tezpur 
 

Petitioner  :- M/s G.D. Engineering Construction  
Represented by its Proprietor   
Sri Ghanashyam Das Dhiman  
P.O.- Halleshwar, Tezpur, District – 
Sonitpur, Assam 

         -vs- 
Respondents 
 

1. The Union of India 
Through  The Secretary, Ministry of 
Defence, New Delhi 

 2. COMMANDER WORKS ENGINEER 
Air Force, Jorhat 

Date of Hearing :- 19/03/2015 

Date of Judgment  30/04/2015 

Counsel for the Petitioner :- Sri Ghanashyam Das Dhiman, 
Proprietor of the Petitioner in person. 
 

Counsel for Respondent :- Sri Krishna Kanta Sharma, Govt.Pleader. 
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2.  The case of the Petitioner, as averred in the petition u/s 34 of the Arbitration 

and Conciliation Act, 1996, in brief, is as follows:- 

 

(a) The Commander Works Engineer, Air Force, Jorhat allotted the contract 

work No. CWE/AF/TEZ/22 of 2007 -08 that this provision of work services 

for Addition/Alteration of main gate and main guard room of the Air Force 

Station Tezpur, under GE,AF, Tezpur to the petitioner’s firm.  

(b) It is also stated in the petition, that Respondent No. 2 caused the petitioner 

to do extra works with deviations and the petitioner carried out the said 

work under great difficulties.  

(c)  The petitioner lodged demands for increase in prices of the material and 

increased  labour wages, extra works including compensation for breach of 

contract for undue prolonging but the respondent did not pay him such 

claim, hence, the petitioner requested the Chief Engineer, air force, Shillong 

Zone to appoint Arbitrator under condition  No. 70 of IAFW 2249 

(d)  The Chief Engineer  vide his letter dated 12th June 2012 appointed Sri D.C. 

Jain, SE, CWE, AF, Borjhar as the Sole Arbitrator, who asked both the 

parties to submit the statement of claim.  However, Sri D.C. Jain resigned 

from the post of Arbitrator on his posting out of the station and thereafter, 

the Chief Engineer appointed Sri S.K. Mishra, SE, CWE, AF, Borjhar as Sole 

Arbitrator to adjudicate upon the dispute. 

(e) The Sole Arbitrator, on 27-08-2013, passed an award and being highly 

aggrieved and dis-satisfied with the award passed by the sole arbitrator the 

petitioner has preferred this instant application U/s 34 of the Arbitration and 

Conciliation Act, 1996, mainly on following grounds:  

  (i) The Sole Arbitrator, though admitted that there is a breach of 

contract by union of India, however failed to apply the law for damages and 

compensate the petitioner. 

  (ii) The Sole Arbitrator, though admitted that there is an 

increase in price of materials and that of labour of wages  failed to 

compensate the petitioner 
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  (iii) The Sole Arbitrator did not considered material documents 

which goes to the root of the matter. 

  (iv) The Sole Arbitrator did not apply his mind to the materials 

on record and hastily made the arbitral award.  

       

3.   The respondent appeared and contested the case of the petitioner by filing 

written objection wherein, the Respondent denied the allegation as well as the averments 

made by the petitioner in the petition. The respondent has, inter-alia, stated following in its 

written objection: 

 (a) That the grounds which are mentioned in the petition for setting aside 

award are not valid grounds under section 34 of the Arbitration and Conciliation Act 

1996.   

  (b) That the Sole Arbitrator passed the award after hearing the parties and 

after going through the documents filed by the parties. The Sole Arbitrator clearly held 

that the number of laborers engaged as shown by the contractor to not tally with the 

site documents like work diary as maintained by the department duly signed by the 

government representative. 

  (c) That there was no production of documents in respect of increase in the 

price of materials and the increase in prices by manufacturers are well made in the 

provisions of contract and all the escalation and increase in pricing were included in 

the rate quoted by the contractor. 

 (d) That the Sole Arbitrator had given equal opportunities to both the parties 

to present their case, hence, The Sole Arbitrator has not violated the provisions of law 

contained in the Arbitration and Conciliation Act.  

 

4.    I have perused the arbitral award and documents annexed therewith 

thoroughly and heard the proprietor of the petitioner firm, in person, as well as learned 

counsel for the respondents, at length. 

   

5.  Now, let me, before considering the rival contentions, look into the relevant 

portion of Section 34 of the Arbitration and Conciliation Act, 1996 which are as follows:   

"34. Application for setting aside arbitral award-- (1) Recourse to a 

court against an arbitral award may be made only by an application 
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for setting aside such award in accordance with Sub-section (2) and 

Sub-section (3). 

(2) An arbitral award may be set aside by the court only if-- 

(a) the party making the application furnishes proof that- 

(i) a party was under some incapacity, or 

(ii) the arbitration agreement is not valid under the law to which the 

parties have subjected it or, failing any indication thereon, under the 

law for the time being in force; or 

(iii) the party making the application was not given proper notice of 

the appointment of an arbitrator or of the arbitral or was otherwise 

unable to present his case; or 

(iv) the arbitral award deals with a dispute not contemplated by or 

not falling within the terms of the submission to arbitration, or it 

contains decisions on matters beyond the scope of the submission to 

arbitration; 

Provided that, if the decisions on matters submitted to arbitration 

can be separated from those not so submitted, only that part of the 

arbitral award which contains decisions on matters not submitted to 

arbitration may be set aside; or 

(v) the composition of the arbitral tribunal or the arbitral procedure 

was not in accordance with the agreement of the parties, unless 

such agreement was in conflict with a provision of this Part from 

which the parties cannot derogate or, failing such agreement, was 

not in accordance with this Part; or  

(b) the court finds that-- 

(i) the subject-matter of the dispute is not capable of settlement by 

arbitration under the law for the time being in force of 

(ii) the arbitral award is in conflict with the public policy of India. 

Explanation--Without prejudice to the generality of Sub-clause (ii), it 

is hereby declared, for the avoidance of any doubt, that an award is 

in conflict with the public policy of India if the making of the award 

was induced or affected by fraud of corruption or was in violation of 

Section 75 or Section 81." 

 

6.             Even on a cursory look at the abovementioned provision , makes it clear that an 

arbitral award may be set aside, by the Court, only when the party making application 

furnishes proof of the existence of any of the  circumstances provided in Section 34 (2) (i) to 

(v). Further, on a quick look at the contentions raised by the petitioner in his petition, u/s 34 

of the Arbitration and Conciliation Act, it appears that the petitioner intends to bring his case 
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under section 34 (2)(b)(ii) ,i.e., that  the arbitral award is in conflict with the public policy of 

India.        

 

7.         As regards what can be regarded as “in conflict with the public policy of India” 

Hon’ble the Supreme court of India in “Oil and Natural Gas Corporation Ltd. v. Saw 

Pipes Ltd.” reported in (2003) 5 SCC 705 has observed that:- 

“court can set aside an award under Section 34(2)(b)(ii) of the Act, 

as being in conflict with the public policy of India, if it is (a) contrary 

to the fundamental policy of Indian Law; or (b) contrary to the 

interests of India; or (c) contrary to justice or morality; or (d) 

patently illegal.” 

Hon’ble Supreme Court also explained that to hold an award to be opposed to public policy, 

the patent illegality should go to the very root of the matter and not a trivial illegality. It is 

also observed that an award could be set aside if it is so unfair and unreasonable that it 

shocks the conscience of the court, as then it would be opposed to public policy. 

8.     As regards role of courts when an Arbitral Award is challenged before it, 

Hon’ble the Supreme court of India in “McDermott International Inc v. Burn 

Standard Co. Ltd. and Ors..” reported in (2006)11 SCC 181 has observed that:- 

“The 1996 Act makes provision for the supervisory role of courts, for 

the review of the arbitral award only to ensure fairness. Intervention 

of the court is envisaged in few circumstances only, like, in case of 

fraud or bias by the arbitrators, violation of natural justice, etc. The 

court cannot correct errors of the arbitrators. It can only quash the 

award leaving the parties free to begin the arbitration again if it is 

desired. So, scheme of the provision aims at keeping the supervisory 

role of the court at minimum level and this can be justified as parties 

to the agreement make a conscious decision to exclude the court's 

jurisdiction by opting for arbitration as they prefer the expediency 

and finality offered by it.” 

9.    In view of the abovementioned position of law, let me now, look into the 

contentions raised by the Petitioner in this case. The petitioner’s first contention is that, 
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though, there was a delay in completion of the project on account of the delay caused by the 

respondents on various grounds, however, he was not compensated for such delay. It appears 

on perusal of the arbitral award that learned Arbitrator has given reason that, though there 

was a delay in completion of the project, it was neither intended by any of the parties nor 

designed in advance to harass each other. Further, it was also observed that as no penalty 

was imposed on the petitioner for delay in completion of the project, any claim on this 

account by the petitioner is wholly unjustified. On the basis of the aforestated reasons given 

by ld. Arbitrator, he justified himself in rejecting the claim No.1 of the petition. It is well 

settled  that this Court cannot sit as a court of Appeal over the award passed by the 

Arbitrator, its only jurisdiction to see as to whether there is any violation of any 

circumstances provided in Section 34 (2) (i) to (v) of the Arbitration and Conciliation 

Act. The reasoning given by learned Arbitrator for rejecting the first claim of the 

petitioner do not appear to be opposed to public policy, or patently illegal to the extent that 

it goes to the very root of the matter. It is also appears, that it is no so unfair and 

unreasonable that it shocks the conscience of the court. This Court is of considered opinion 

that the reasoning given by learned Arbitrator is proper, adequate and fair reasoning and it is 

based upon the materials submitted before the learned Arbitrator during arbitral proceedings. 

10.    During the course of the argument, the proprietor of the petitioner firm, 

appearing in person, has cited a ruling by  the High Court of Delhi in Paragon Constructions 

(India) Pvt. Ltd vs Union of India (UOI) and Anr reported in 2008(1)ARBLR358(Delhi) wherein 

it was observed that – 

“There is enough evidence on record to infer that 

claimants could have completed the work ahead of schedule but 

the extent of ahead of schedule would always remain 

indeterminate. 

Despite such finding, the learned arbitrator has not 

awarded any sum to the petitioner by way of bonus because, 

according to him, the work was not completed before the 

stipulated date and, Therefore, no bonus was payable. I am unable 

to agree with this conclusion because the learned arbitrator had 

already held that the delay was attributable to the respondent. 

What the arbitrator ought to have done was to compute the period 
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of delay that was attributable to the respondent and subtract it 

from the total period. If the result was a period less than 24 

months then the petitioner would be entitled to bonus and the 

exact extent of the bonus could also be easily calculated. 

Unfortunately, the learned arbitrator has not done this. 

Consequently, the award is set aside in respect of the claim No. 2 

also.” 

11.   The case referred to by learned proprietor of the petitioner, appearing before 

the court, in person, is a distinguishable case from the case in hand, as in the case referred 

by the petitioner the arbitrator, it has been observed that - there is enough evidence on 

record to infer that claimants could have completed the work ahead of schedule but the 

extent of ahead of schedule would always remain indeterminate and it is a case of early 

completion of the work, whereas the case in hand is a case  not of early completion of work 

but where the work was completed after delay, hence I am of the considered opinion that 

the cited case has no relevance in the present case. 

12.   As regards the contention No. 2 of the petitioner that the arbitral award ignores 

in the claim of the petitioner regarding extra expenditure incurred due to abnormal increase in 

the cost of materials and increase  in labour wages, it appears, on perusal of Paragraph No. 

35 to 37 of Arbitral award, that learned sole Arbitrator has justified rejecting the claim of the 

petitioner by stating that the condition 63 of IAFW 2249 provides that the increase in material 

prices ought to be a direct result of any fresh law or statutory rule/order and the details of 

which were not provided by the petitioner and it was held by the Arbitrator that the increase 

cannot be attributed to any statutory order or law in this regard. As regards the increase in 

labour wages, it is held by the Arbitrator that condition 63 of IAFW 2249 provides that the 

contractor for the purpose of this condition shall keep such book of Accounts and other 

documents as are necessary to show the amount of any increased claim, however, the 

petitioner though had produced Govt. notification for increase in labour wages, he failed to 

produce the authentic documents duly verified by the authorized representative of the Govt. 

He has also observed that the Muster rolls produced by the contractor did not bear the 

signature of representative of Garrison Engineer (i.e. the Principal employer). He has also 

observed that the Muster rolls did not tally with the number of laborers referred in Works diary 

on that very day, hence, the arbitrator has refused to rely on those documents and rejected 
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the claim No. 2 of the petition. This Court is of considered opinion that the reasoning given by 

learned Arbitrator is proper, adequate and fair reasoning and it is based upon the materials 

submitted before the learned Arbitrator during arbitral proceedings. The reasoning given by 

the Arbitrator for rejection of Claim No. 2 do not appear to be so unfair and unreasonable that 

it shocks the conscience of the court, hence, interference of this Court with the findings of 

learned Arbitrator is not warrant u/s 34 of Arbitration and Conciliation Act, 1995.             

13.  The contention of the petitioner that the arbitrator has not applied his mind to the 

items of the contract and has hastily may the arbitral award does not appear to be the fact 

after perusal of the arbitral award wherein the learned arbitrator has justified each of his 

findings with reasons and the reasons so stated by the arbitrator are proper, adequate and 

fair reasoning and are based upon the materials submitted before the learned Arbitrator 

during arbitral proceedings. The  reasons do not appear to be so unfair and unreasonable that 

it shocks the conscience of the court, hence, I am of the considered opinion that  interference 

of this Court, in the present case, with the findings of learned Arbitrator is not warranted u/s 

34 of Arbitration and Conciliation Act, 1995.    

14.   This court cannot sit in appeal over the award passed by the learned Arbitrator 

by re-assessing or re-appreciating the evidence.  Regarding the scope of interference u/s 34 

of   the Arbitration and Conciliation Act,  Hon’ble the Supreme court of India in “J.G. 

Engineers Pvt. Ltd. -vs– Union of India (UOI) and Another .” reported in (2011) 5 

SCC 758  has observed that:- 

“A Civil Court examining the validity of an arbitral award 

under Section 34 of the Act exercises supervisory and not 

appellate jurisdiction over the awards of an arbitral 

tribunal. A court can set aside an arbitral award, only if 

any of the grounds mentioned in Sections 34(2)(a)(i) to 

(v) or Section 34(2)(b)(i) and (ii), or Section 28(1)(a) or 

28(3) read with Section 34(2)(b)(ii) of the Act, are made 

out.” 

 

As already discussed above, in the instant case, the Petitioner has failed to furnish any proof 

that any of the grounds mentioned in Sections 34(2) (a) (i) to (v) or Section 34(2)(b)(i) and 

(ii), or Section 28(1)(a) or 28(3) read with Section 34(2)(b)(ii) of the Arbitration and 
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Conciliation Act is made out and are present in this case justifying interference by this Court. 

This petition u/s 34 of the Arbitration and Conciliation Act is, therefore, liable to be 

dismissed, which I hereby do. The Arbitral Award dated 27/08/2013 passed by the sole 

Arbitrator S.K. Mishra is accordingly upheld and not interfered with. 

 

15.   Given under my hand and seal of this court, on this the 30th day of April 2015. 

  

 

 

   (M. K. Kalita)                              
DISTRICT JUDGE          
SONITPUR: TEZPUR 

  Dictated and corrected by me 

 

(M. K. Kalita) 
DISTRICT JUDGE, 
SONITPUR :: TEZPUR. 
 
 

 

Dictation taken and transcribed by me :  

R. Hazarika, Steno   

  

 


